
ISSUE BRIEF
The President’s Legal Authority at the Debt Limit
Andrew Kloster

No. 4067  |  OctOber 9, 2013

Some time between the middle and the end of Octo-
ber, the federal government will reach a hard limit 

on the amount of debt it can issue, and its ability to 
finance governmental operations will be affected. 
confusion about the debt limit abounds, and this 
Issue Brief will address some common questions. 

What Is the Debt Limit? the United States 
debt limit, or debt ceiling, is the statutorily defined 
amount of debt the U.S. treasury can issue, either 
by borrowing from the public or issuing an intragov-
ernmental receipt to special accounts, such as the 
Social Security or Medicare trust funds.1 

the treasury Department has to have liquidity, 
or cash on hand, to disburse the funds necessary to 
meet its contractual obligations. the federal govern-
ment maintains this liquidity by managing govern-
mental receipts (such as income tax payments) and 
selling debt (such as treasury bonds).

Will a Government Shutdown Occur If the 
Debt Limit Is Not Raised? the debt limit is often 
confused with the expiration of appropriations bills. 
reaching the debt limit is distinct from a govern-
ment shutdown. A government shutdown occurs 
when appropriations authorization expires: Unless 
there is a law saying that money may be spent on a 

project, money may not be spent on that project.2 A 
debate over an appropriations bill is a debate over 
whether to fund a specific government function. 
When the government shutdown began, only certain 
statutorily defined “essential” government func-
tions have continued to operate.3

the debate over the debt limit, however, is a 
debate over how to finance governmental opera-
tions—reaching the debt limit would not force a 
government shutdown. currently, the debt limit is 
$16.699 trillion.4 the federal government reached 
this limit on May 19, 2013, and treasury has since 
used statutorily allowed “extraordinary measures” 
to avoid issuing additional debt and still have the 
cash on hand to finance day-to-day operations. 
When the treasury exhausts these extraordinary 
measures, the federal government will continue 
operating. However, the President might decide that 
federal employees, for example, will not necessarily 
be issued checks available to cash immediately. 

even without the ability to issue additional debt, 
the government will continue to accrue legal obliga-
tions; it will simply not be able to immediately liqui-
date (pay cash for) those obligations.5

What Happens to the U.S. Debt If We Reach 
the Debt Limit? It is impossible to tell what would 
happen if the debt limit is not raised.6 If congress 
and the President are unable to reach an agreement 
on raising the debt ceiling, markets and credit rating 
agencies might interpret this negatively as unwill-
ingness of the U.S. government to honor its obliga-
tion. If the President chooses to default on all obliga-
tions rather than a few (discussed below), this could 
exacerbate the problem. Market perception of U.S. 
sovereign debt directly affects bond yields (interest 
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rate paid) on U.S. debt, so decisions the President 
makes can actually save or cost the government 
money in the long term.

the Prompt Payment Act7 provides that the 
“temporary unavailability of funds to make a timely 
payment” does not excuse delayed payment and that 
the government is responsible for paying interest 
charges on such delayed payments. Over time, these 
interest penalties capitalize, so the federal govern-
ment ends up paying compound interest. Depending 
on how the President manages payments, statutory 
interest payments may be greater or smaller.

What Would the President Prioritize? While 
there have been proposals to cabin the authority of 
the executive to prioritize payments,8 as it stands 
there is no statute governing how to manage govern-
ment finances past the debt limit. Since governmen-
tal obligations would exceed receipts, exceeding the 
debt limit logically implies that at least some obli-
gations would be delayed. these obligations would 
thus, by definition, be in default. there is no general 

“governmental default” past the debt limit; default 
would occur with respect to specific obligations that 
the President chooses not to prioritize.

there are constitutional backstops on the Presi-
dent’s otherwise plenary authority to prioritize 
payments.9 Of these, the most important is that the 
President may not prioritize payment in violation 
of the Due Process clause of the Fifteenth Amend-
ment. He may not, for example, choose to pay the 
salaries of federal employees of one race before pay-
ing the salaries of federal employees of another race. 
Subject to this limitation, the President’s prioritiza-
tion choices are essentially unbounded.

the President could, of course, play a game of 
political brinksmanship and fail to pay any obliga-
tions until the debt ceiling is raised. He could argue 
that all obligations are on an equal footing and that 
prioritizing payments violates some principle of fair-
ness. Former treasury Secretary timothy Geithner 
made statements about the political unworkability 
of prioritization in the past,10 but to date, treasury 
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has not disavowed its legal authority in this area. 
Failing to prioritize debt obligations would have far-
reaching consequences, however, including poten-
tially increasing the cost of servicing the debt long 
after the debt limit crisis ends. 

Further, to the extent that this situation would 
involve having cash on hand and failing to pay some 
receipts, this option implicates the congressional 
budget and Impoundment Act of 1974, which pre-
vents the President from deferring any “budget 
authority.” this phrase is defined to include “bor-
rowing authority, which means authority grant-
ed to a federal entity to borrow and obligate and 
expend the borrowed funds.”11 Holding cash until 
such time that the treasury can meet all of its pay-
ments necessarily includes deferring expenditures 
of borrowed funds until such time as the debt ceil-
ing is raised, which would implicate these statutory 
limitations.12

the President could also choose to continue pay-
ments for “essential” services analogous to those 
defined in the appropriations context.13 there is 
no statutory requirement for this decision, but the 
idea that there are “core” functions of the feder-
al government that ought to remain liquid is eas-
ily understandable. Meeting debt obligations and 

paying military personnel might be prioritized at 
the expense of other obligations, such as issuing cer-
tain grants and loans to private-sector firms and to 
state and local governments, for example. So-called 
mandatory spending, such as Social Security pay-
ments, do continue during a government shutdown, 
but they need not be prioritized at the debt limit.14

the President could also pick and choose among 
programs he likes and those he does not like. He 
might direct treasury to pay Department of Defense 
employees before Department of education employ-
ees, or vice versa. Whatever decision he makes would 
be essentially unchallengable in court.

Ultimately, however the President chooses to 
manage payments, delays will accumulate and wors-
en until either spending is cut or the debt ceiling is 
raised.

Broad Authority. In brief, the President has 
broad authority to manage government payments 
to avoid defaulting on federal obligations. He can 
choose which payments to make and in which order, 
and these choices will impact the effects on the aver-
age U.S. taxpayer and the economy.

—Andrew Kloster is a Legal Fellow in the Edwin 
Meese III Center for Legal and Judicial Studies at The 
Heritage Foundation.
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